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Crossing boundaries – the art of export
controls
Exporters of certain works of art and items of cultural interest
need to be aware of the regulations that govern such exports –
both the specific and the more general – or they run the risk of
breaking the law, write Till Vere-Hodge and Dhwani Patel.

E

xport controls and sanctions are
instruments of foreign policy,
sometimes regarded as two sides
of the same coin under the rubric of
‘economic statecraft’. Export controls
typically allow governments to prevent
sensitive material from being made
available to unfriendly states or nonstate actors. This is to ensure, inter
alia, that cutting-edge military
technology remains within the state
imposing the controls. Economic
sanctions, on the other hand, are
generally used to penalise certain
behaviours, such as human rights
abuses, by unfriendly states or nonstate actors.
Beyond economic statecraft, there
are further layers of controls that
compliance teams should be aware of.
A good starting point is the UK
government’s overview of goods which
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may require licences. It expressly states
that ‘if your business is considering
exporting or importing goods, you will
need to check if you need a licence.
There are controls on exports of
military or paramilitary goods,
technology, artworks, plants and
animals, medicines and chemicals’
(emphasis added).1
One such layer may be termed
‘cultural
statecraft’,
which
encompasses controls on certain
cultural goods that are aimed at
preserving the cultural heritage of the
state imposing the controls. This is to
ensure that a specific work that is
considered to be of particular cultural
value to a nation remains there.
While their respective objectives
and effects may therefore represent
mirror images of one another,
economic and cultural statecraft can

t

both affect the trade of cultural goods.
This article aims to provide a general,
non-exhaustive overview of how
artworks and cultural objects may be
caught by economic and cultural
statecraft.
First, transactions involving cultural
objects may be subject to the rules of
classical economic statecraft (‘classical
transactions’). Second, they may
involve an overlap between economic
statecraft considerations and cultural
statecraft considerations (‘overlap
transactions’). Third, transactions may
fall under the exclusive remit of
cultural statecraft rules (‘standalone
transactions’).
Classical transactions
Export controls
Most in-house compliance teams will
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be very familiar with this set of
scenarios. Imagine, for instance, an
artwork that incorporates materials
included in the EU Common Military
List,2 the EU Dual-Use List, 3 or the UK
Strategic Export Control Lists. 4
The analysis of such a transaction
would, as ever, require a case-by-case
analysis. This is because even where an
item is not itself listed, it may still be
controlled under the so-called catch-all
provision5 of the EU Dual-Use List,
where there is reason to believe such an
item is intended for use, for example,
in violation of an arms embargo.6
Traditional artworks may not have
an obvious nexus with these control
lists, although it is not impossible to
imagine that some of the products used
for the restoration of oil paintings may
include toxic substances. Post-modern
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conflict zones. Under the current
EU/UK rules, certain objects from Iraq
and Syria may not be traded.10
Generally, ‘cultural property and other
items/goods
of
archaeological,
historical, cultural, rare scientific and
religious importance’ from those two
countries may not be imported into the
EU, exported from the EU, or generally
dealt with.11
The prohibitions do not apply to
items exported from Iraq before 6
August 1990 and items exported from
Syria before 15 March 2011.12
Specifically, the cultural objects caught
by the prohibitions include, inter alia:
l archaeological objects over 100
years old;
l pictures and paintings, watercolours,
engravings,
prints,

The trade in artworks and
cultural objects may also be
restricted where it pertains to
goods originating from conflict
zones.
artworks are more likely candidates for
such a review. Damien Hirst’s shark in
formaldehyde springs to mind,
although there are unlikely to be any
prima facie concerns regarding
strategic controls in relation to an
object made from glass, painted steel,
silicone, monofilament, shark and
formaldehyde.7
Nevertheless, as the scope of
possible artworks has become virtually
limitless, it has become relatively easy
to conceive of cultural objects
incorporating materials that are
subject to the relevant control lists,
incorporating sensitive items, such as
explosives or printed circuit boards. In
the context of import VAT, this issue of
categorisation has already been
reviewed by the VAT and Duties
Tribunal.8
Where there is any doubt as to the
end use or end-user of an object, an
export licence may be required. If the
object is exported for a specific
exhibition, for instance, GEA EU004
might be relevant. If the object is
exported for repairs or maintenance,
GEA EU003 could be used.9
Economic sanctions
The trade in artworks and cultural
objects may also be restricted where it
pertains to goods originating from
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serigraphs,
lithographs
and
sculpture and statuary of the same
description, as well as photographs,
films, negatives, manuscripts, maps
and musical scores, which are more
than 50 years old and do not belong
to their originators;
l books more than 100 years old,
printed maps more than 200 years
old, vehicles more than 75 years old;
l toys, games, glassware, goldsmiths’
or silversmiths’ wares, furniture,
musical instruments, clocks and
watches, pottery, carpets, arms
between 50 and 100 years old; and
l anything else more than 100 years
old.13
As the Iraq restrictions give effect to
a United Nations Security Council
Resolution14 and the Syria restrictions
do not,15 the UK penalties for breach of
the respective rules differ: any person
guilty of an offence by breaching the
Iraq-related restrictions set out above
is liable to imprisonment of up to seven
years.16 Conversely, any person guilty
of an offence by breaching the Syriarelated restrictions set out above is
liable to imprisonment of up to two
years.17
For completeness, transactions with
persons listed on the relevant
consolidated sanctions lists are, of

course, also prohibited where they
relate to cultural objects.18 This is
particularly so where the artworks may
be used as surrogate currency for the
circumvention of asset freezes.19 As a
result, the usual screening checks
should be run, be it in relation to an art
transaction or any other transaction.
Until recently, certain luxury and
cultural goods have been subjected to
sanctions imposed by the United States
in escalation of political tensions. In
1962, President Kennedy announced a
total embargo on Cuban cigars, citing
‘the subversive offensive of Sino-Soviet
Communism
with
which
the
government of Cuba is publicly
aligned.20 It was not until the Obama
administration moved to restore
economic relations with Havana in
2016 that US import restrictions on
Cuban cigars were finally lifted.21
Similarly, a US ban on all Persian rugs
(whether antique or brand new, and
regardless of how long the rug had
circulated outside Iran) imposed in
2010 to curb Iranian nuclear ambitions
remained in force until 2016, when
President Obama signed an executive
order reversing the sanctions.22 For the
duration of the embargo, however,
those who violated the law faced a fine
of up to USD 1 million and 20 years’
imprisonment.23 Finally, 2016 also
marked the end of the eight-year
embargo on Burmese rubies stipulated
by the JADE Act of 2008, which was
enacted by the United States Congress
in response to human rights abuses in
Burma (now Myanmar).24
Overlap transactions
Next, imagine a UK defence company
wishes to purchase an antique cannon
from a 17th Century British warship and
a 16th Century Ottoman volley gun, say
for permanent exhibition in the
reception area of its new overseas
office. How would its internal
compliance team deal with this
scenario?
Volley
guns
are
generally
controlled.25 However, this control
does not extend to volley guns
manufactured earlier than 1890.
Similarly, cannons are also generally
controlled.26 Again, the relevant entry
excludes cannons manufactured earlier
than 1890 from the scope of the
controls.
On that basis, these two antique
items do not constitute controlled
items. Does this mean the defence
company’s compliance team can sign
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off on the planned purchase? Not quite
yet.
Under EU rules, Regulation
116/2009 of 18 December 2010 (the
‘Cultural Goods Regulation’) makes
any export of cultural goods from an
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EU Member State to a territory located
outside of the EU subject to a valid
export licence.27 Cultural goods are
defined as those items listed in Annex
I to the Cultural Goods Regulation.
These items are substantively similar to
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those described as ‘cultural objects’ in
the context of the Iraq and Syria trade
restrictions (see above). In addition,
the Cultural Goods Regulation
introduces value thresholds in relation
to these objects.
Arms older than 50 years and
valued at more than EUR 50,000 are
caught as a cultural good for the
purposes of the Cultural Goods
Regulation.28 The antique cannon and
the volley gun clearly fulfil the age
thresholds. Whether or not a licence
will be required under the Cultural
Goods Regulation will now depend on
whether (i) the proposed export is
bound for a country outside of the EU
and (ii) whether the object in question
is worth more than the relevant value
threshold. Assuming both are
affirmative, an EU export licence will
be required.
Under UK rules, the Export of
Objects of Cultural Interest (Control)
Order 2003 (the ‘Objects of Cultural
Interest Order’) generally prohibits,
except under the authority of a licence
granted by the Secretary of State, the
export of ‘any objects of cultural
interest manufactured or produced
more than 50 years before the date of
exportation […]’.29
The order goes on to specify that
this refers to ‘any objects of cultural
interest manufactured or produced
more than 50 years before the date of
exportation’, except for certain
excluded items (such as stamps,
documents relating to and letters
written by the exporter or their
spouse).30
Given the age of the cannon and the
volley gun, and given that they are
clearly caught under EU rules, it seems
very likely that they would be caught
under the UK rules, too (in addition to
the licence requirements under the
Cultural Goods Regulation set out
above).
It may be possible to rely on an
Open General Export Licence (Objects
of Cultural Interest). This licence
permits the exportation from the UK,
to any destination except for an
embargoed destination, ‘any firearms
manufactured or produced more than
100 years before the date of
exportation, and any other arms or
armour manufactured or produced
more than 50 years before the date of
exportation, the value of which is less
than £35,000’.31
An ‘embargoed destination’ is
defined as a destination to which ‘an
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export ban applies by virtue of a
prohibition contained in legislation
implementing
European
Union
obligations or United Nations
sanctions’, thus linking back to
economic statecraft considerations.32
Where the above does not cover the
prospective transaction, an Individual
Export Licence may be requested from
the Secretary of State.
Assuming the cannon and the volley
gun are considered not to qualify under
any of the so-called Waverley criteria
(see ‘Standalone transactions’ below),
our two objects should be capable of
being cleared for export.
Standalone transactions
Imagine now an international bank
acquires at auction in the UK a painting
by one of the leading Dutch old masters
and wants to transfer the painting to
the vault in its headquarters based
outside the EU.
The old master painting is, prima
facie, not subject to any strategic
export controls in the context of
military or dual-use items. As
discussed above, however, subject to
certain age and value thresholds being
met, it may require an export licence.
Our Dutch old master will require a
licence for export if its value exceeds
the relevant value threshold, which
currently stands at £117,657.33 When
the application for a licence under the
UK regime is filed, it may be referred to
expert advisers drawn from the UK’s
national museums and galleries. These
expert advisers may, in turn, refer the
matter to the Reviewing Committee on
the Export of Works of Art and Objects
of Cultural Interest (the ‘Reviewing
Committee’),
a
‘non-statutory
independent body set up to advise the
Secretary of State on whether a cultural
object that is the subject of an
application for an export licence is a
national treasure in the context of the
Waverley criteria’.34
The three criteria (named after
Viscount Waverley, who presided over
the
relevant
commission
that
established the current UK system in
the 1950s) are as follows:
l Is the object so closely associated
with UK history and national life
that its departure would be a
misfortune?
l Is it of outstanding aesthetic
importance?
l Is it of outstanding significance for
the study of some particular branch
of art, learning, or history?
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The Reviewing Committee then
makes the final judgement as to
whether our old master painting meets
one or more Waverley Criteria.
Assuming it is considered to be of
Waverley standard, the Reviewing
Committee will then evaluate evidence
to arrive at a ‘fair price’ for the object.
It will then recommend a length of time
(typically between 2-6 months), for
which the decision on the export
application will be deferred. In the
meantime, UK institutions and/or
private
individuals
have
the
opportunity to raise the fair price set by
the Reviewing Committee.
If the fair price can be raised, an
offer is typically made to the applicant
exporter to buy the artwork from
him/her at that price. If not, the export
application will generally be granted.
The system has been much criticised,
however, partly because there have
been a number of instances in which
prospective exporters have withdrawn
their licence applications at the last
minute. This strategy is typically
employed to thwart attempts by public
institutions to raise sufficient funds to
buy a particular artwork. In these
cases, the process is aborted in the
hope that a subsequent effort to export
will result in a valuation that proves
prohibitive for any public institution to
match.
By way of illustrative example, in
October 2015, the UK Minister of State
for Culture placed a temporary export
bar on a Rembrandt painting that had
been in the UK for more than 250 years
and had been sold at auction to a
foreign buyer, who had then applied for
an export licence.35 However, when the
unnamed buyer became aware that the
Art Fund was hopeful to raise sufficient
funds, the licence application was
withdrawn.
As the Art Fund noted, ‘[T]he new
owner would need to keep the work in
the UK for the foreseeable future, but
presumably calculated that a new
export application would almost
inevitably succeed in the longer term,

given that […] the eventual price
(£35m plus inflation plus any
appreciation in value over time) would
all but certainly lie beyond the means
of the Art Fund and its supporters.’36
Conclusion
Where cultural objects and artworks
collide with export controls, this can
result in a maze of requirements that
can look confusing and intimidating. It
is important to stress that it is not only
museums, galleries, auction houses,
artists and art dealers who need to bear
these different requirements in mind.
The intersection between art and
export controls equally applies to
private collectors of art, investors, art
funds, wealthy private individuals and
companies holding art collections,
including law firms. In addition,
exporters,
freight
forwarders,
consignors and insurers should be
cognisant of the various different rules
and know how to navigate them. It is
all too easy for a non-specialist
exporter who is unfamiliar with the
nuances of art and cultural property to
overlook the relevant rules governing
this unique sector, thereby exposing
both the owner and the exporter to
considerable compliance risk.
When carrying out due diligence,
any evidence of the unlawful export of
an artwork can cause irreparable
damage to the proposed transaction
and undermine the long-term
saleability of the asset. After all, once
unlawfully exported, always unlawfully
exported.
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